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Summary:

The case is in the main about whether refugees and asylum seekers who are lawfully
present in this country are entitled to trade and operate businesses to earn a living in

circumstances where-they have no other means of livelihood,

RANCHOD I

[1] This application was brought in two parts. Part A was for urgent relief pending the
final determination of the relief sought in Part B. The applicants withdrew their application
for urgent interim relief in exchange for an undertaking by the respondents to expedite Part

B of the application.

(2] The case is about whether refugees and asylum seekers wha are lawfully present in
this country under the permit system established by the Refugees Act 130 of 1998 ('the

Refugees Act’) are entitled to trade and operate businesses in order to earn a living.

i3] The applicants seek the following relief in Part B of the application (which is

essentially the same relief as was to be sought as interim relief in Part A):

31 Declaring that refugees and asylum seekers have the right to seek self-
empioyment and accordingly have the right to apply for and renew the

necessary business licenses and permits, and to apply for and renew written




consents under the Musina Land Use Scheme of 2010 where necessary

{(prayer 1);

3.2 Declaring the decisions of the_fifth,_sixt__h and seventh respondents to adopt

and imple_z_ment VOpe:r‘atio_n Hardstick in the Limpopo Province to be invalid
{prayer 2);
3.3 Declaring that the closure of businesses operated by refugees and asylum

seekers who have the necessary licenses, permits or consent, either in their

own names or in the names of their !andiofds, is unlawful and invalid (prayer
3);

3.4 Declaring that the confiscation of stock and equipment as a consequence of

the closure of such businesses is unlawful and invalid (prayer 4}); and

35.
stock and other items already confiscated as a consequence of such closures

{prayer 5}.

14] The 1 and 2™ applicants say they bring this application in their own interests in
terms s 38{a) of the Constitution Act, 1996 {‘the Constitution’) as organisations devoted to
the advancement and protection of the interests of Somalis and Ethiopians in South Africa;
in the interests of all refugees and asylum seekers who seek to support themselves by
operating businesses in terms of s 38(c} of the Constitution; in the interests of their

members in terms of s 38{e) of the Constitution and in the public interest in terms of 5 38{d)

of the Constitution.



(5] The 3° to 6" applicants say they bring this matter in their own interests as asylum
seekers and refugees and in the interests of all refugees and asylum seekers as well as in the
public interest in terms of 5 38 {a), s 38 {c) and s 38 (d} of the Constitution respectively.
Theirs are confirm é"t.orif' affidavits to the founding affidavit and each deponent efaborates on

his personal experience regarding tradihg and the closure of his business b\} the police.

6] The applicants say many refugees and asylum seekers in South Africa are unable fo
find. employment in either the formal or informal job market. They face several barriers to
entering the formal job market, including language difficulties, a shortage of meaningful

skills due to the conditions of their country of origin, competition from iocal job seekers,

and xenophobic prejudice. Often the only means for them to support themselves is to seek

self-employment by starting their own businesses. Many have done s0.

{7] One of the areas in which refugees and asylum seekers have sought self-

employment is through the operation of tuck-shops or spaza shops in South African

townships.

[81 it is alleged that the existence of these spaza shops run by traders has provoked
hastiity from local competitors. As a result, traders are vulnerable to xenophobic attacks,

often instigated by local business forums.




[9] The applicants emphasize that the application is brought only on behaif of those
nersons who are in the country legally and either, recognised as refugees in terms of section

24 of the Refugees Act, or as the holders of asylum seeker permits in terms of section 22 of

" the Act.

[10] It would be apposite to set out the legal framework pertaining to refugees and

asylum seekers. - -

[11]  Section 23 of the Immigration Act 13 of 2002 provides:
“23  Asylum transit permit |
- {1}-  The Director-General may issue an asylum transit _-pe_r.%ni";td_a,__p’erson who at a.
port of entry claims to be an asylum seeker, which permit shall be valid for a
period of 14 days only.
{2} Daspite anything contained in any other law, when the permit contemplated
in subsection {1) expires before the holder reports in person to a Refugee
Reception Officer at a Refugee Reception Office in order to apply for asylum

in terms of section 21 of the Refugees Act, 1998 {Act No. 130 of 1998), the

holder of that permit shall become an illegal foreigner and be deait with in

accordance with this Act.”



[12]  Section 1 of the Refugees Act contains the foliowing definitions relevant to the issues

emanating from this application, namely:
12.1  “"asylum” means refugee status recognised in terms of this Act;

12,2 “asylum seeker” means a person who is seeking recognition as a refugee in

the Répubiic.

12.3  “refugee” means any pefson who has been granted asylum in terms of this

Act.”

[13] Section 6 of the Refugees Act provides for the interpretation, application and

administration of the Act and reads as follows”

-This Act-must be int_afbreted-—and applied with'due regardto— = "=
(a) the Convention Relating to the Status of Refugees (UN, 1951};
{b) the Protocaol Relating to the Status of Refugees (UN, 1967);

{c) the QAU Convention Governing the Specific Aspects of Refugee

Problems in Africa {OAU, 1965);
(d) the Universal Declaration of Human Rights (UN, 1848); and

(e any other relevant convention or international agreement to which

the Republic is or becomes a party.



[14]  Section 9 of the Refugees Act establishes the Standing Committee for Refugee Affairs
and in section 11 provides for the powers and duties of the Standing Committee.
Accordingly, section 11(h) provides that the Standing Committee must determine the
conditions r.élllétirlwg. to ;t.u.dym .o"r" work in the Republic under-whi.c.ﬁ.é.nmé;\}i.ﬁrﬁu géék.e.rm;.:;.ér.rﬁit- |

m”ay' be is_sﬁed (my emphasis).

[15] ~Section 22(1) of the Refugees Act provides as foliows:

“22  Asylum seeker permit

.(1) The Refugee Reception Officer must, pending the outcome of an
appifcation in terms of section 21(1), issue to the applicant an asylum-
seeker permit in the prescribed form allowing the applicant to sojourn

7. __mtheRepubhc fé{iﬁpd;amy, gubjec‘c'to"a.r;_\;ggﬁaiﬁdns, determined by

the Standing Committee, which are not. .ir; conflict with the

Constitution or international law and are endorsed by the Refugee

Reception Officer on the permit.”

[16]  Section 38(1){e} of the Refugees Act provides as follows:

“38  Regulations

(1) The Minister may make Regulations relating to —



(e) the conditions of sojourn in the Republic of an asylum seeker,

while his or her application is under consideration;”

[17)  Section 27 of the Refugees Act provides as follows:

1427

Protection and general rights of refugees

A refugee

(a)

in accordance with the provisions of this Act;

is entitled to a formal written recognition of refugee status in the

prescribed form;

.. enjoys full legal protection, which--includes the-rights set out in.__ A

' Ch-ap’_éék'éro'f the Constrit{lﬁén and the_riéﬁ-t to-‘Ferhain 'in thé Republic

is entitled to apply for an immigration permit in terms of the Aliens
Control Act, 1991, after five years’ continuous residence in the
Republic from the date on which he or she was granted asylum, if the
Standing Committee certifies that he or she will remain a refugee

indefinitely;

is entitied to an identity document referred 10 in section 30;

is entitled to a South African travel document on application as

contemplated in section 31;



{f} is entitled to the same basic health services and basic primary
education which the inhabitants of the Republic receive from time to

time.”

(18]  Section 34 of the Refugees Act provides as follows:
“34  Obligations of refugees

A refugee must abide by the laws of the Republic.”

{191 The applicants refer to the second, fifth, sixth and sever;igh rrerspor-wld”eh‘ts {the Min%étef

of Police, the Limpopo Province MEC for Safety, Security and. Liaison, the National Police

 Commissioner and the Provincial Commissioner of Police: Limpopo Fespéctively) jointly as .

the “the SAPS”. The respondents ai“gue that the fifth responde‘ht&is' not a part of the SAPS
and merely has oversight functions over the SAPS in Limpopo in terms of section 206{3} of

the Constitution. | agree. Hence, when 1 refer to the SAPS it will mean only the 2" 6™ and

7' respondents,

[20] The SAPS and the first respondent {Limpopo Department of Economic Development,
Environment and Tourism) (‘LEDET’) filed answering affidavits in both Part A and Part B of
the application. The third respondent {the Minister of Home Affairs) and the eighth
respondent (the Standing Committee for Refugee Affairs) (‘the Standing Committee’) only

fited answering affidavits in Part A. They confirmed through their attorney in a ietter dated



22 May 2013 that they stand by their answers in Part A for the purposes of Part B of the

application.

[211  The genesis of this application stem; from the SAPS’s a”ction; under what it termed

“Operation Hardstick”. The applicants allege, and it h.as not been disputed; that tﬁe SAPS

embarked on Operation Hardstéck éo shut down business.es in .Limpopo that are operating

without the requisite business permits. At least 600 businesses of traders have been closed

down. The SAPS conﬁscate;} equipmén{.and stock used by traders and arrested traders and

their employees. It is further alleged that the SAPS officers told traders that a permit must

be in the trader’s own name to be valid; that fér_ei_gngrs _ar__e__‘_r_j.ot‘..aIIOWed to operate

businesses in South Africa, the asylum seeker and _réf_u__glee._pc_érmitsili.'.\é!d_.ﬁ_b\) t'h'e”t'ra_dez's did
not entitle them to operate a business iﬂSO.U?h_--ﬁfrica;._‘énd;iufdffeﬁ%nﬁ;ﬁsg_5?1o_uidﬁ-ieév‘e the

municipality.

[22] The applicants allege that Operation Hardstick has targeted only refugees and
asylum seekers, and has not been implemented against any South African operated

businesses and this constitutes unfair discrimination.

[23] The SAPS denies the allegation that only asylum seekers and refugees were targeted

in Operation Hardstick. It says the purpose of Operation Hardstick was to combat crime and

had even recovered stolen goods and explosives in the operation.
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[24] it is apparent from the answering affidavits of the various respondents, in particular
_the first, second, third, sixth, seventh and eighth respondents that they do not all have a
consistent approach about how the issue oftradihg rights for asylum seekers and refugees is

to be dealt with.

[(25] The first res;ﬁondent says it does consider applicéticﬁﬁsfdr trading licenses f'rom
féfugees”éﬁd grants them in deserving cases. Even in cases of asylum seekers whose
permits are still valid and without restriction regarding their employability and trading
rights, it has and is considering their applications and granting the_f_n in 'de'sérving Cases: For

these reasons, says ﬁrst“respon_dent[ the order sought is academic and will not serve any

practical purpose="it:is also obliged; as an organ-of State to co-operate with other organs of 7 e

State, in particular the third and eighth respondents, in the enforcement of the immigration

Act and the Refugees Act and thus cannot be compelled to do that which is contrary to the

these Acts.

[26] [am not satisfied that the first respondent denied the applicants or the refugees and
asylum seekers a right to apply for trading licences and written consents to operate tuck
shops and spaza shops. First respondent attached to its answering affidavit an example of
an application that it granted to a refugee. This was not denied by the applicants in their
replying affidavit and is consequently common cause. In the result the relief sought against

the first respondent in prayer 1 must be refused. In any event, from what follows, it will be

11



apparent that it would not have been acting unlawfully if it had refused to entertain

applications for trading licences from refugees and asylum seekers.

[27]  The. appiécah’ts'”élié'ge""':ii'ﬁaf'.t.argﬂe_ti_n%:o'"n|\,f asylum s'éekér'sg_al_ﬁa“'-z.”.e'fu'g_-éés":during
Opé}atioﬁ Ha..rdst.ick con;titutes.Qﬂféif-d.is.crirln.‘i.t:lation. They repeatedl\/' contena .tf;;t“ on"iy
one.spaza shop. ofa Southlﬁfric.an person .Was ciosed by the SA.PS. The aliegations about the
SAPS targeting only asylum seekers and réfugees appears to be primarily based on
interviews that the applicants’ attorneys conducted with more than 100 asylum seekers and
refugees. No confirmatory affidavits were filed by the interviewees and the aliegations

remain hearsay. The mere fact, according to the applicants, that only one shop of a South

African peré__on was closed down by the SAPS cannot without more lead to the conclusion

that the SAPS were discriminating against foreigners. It may well be that the other South

Afrécan $hop ownéfs .held- val:d trad%ng permatsor i.ice.ﬁs.es... fhe depon'euht to the foﬁnding
affidavit attached affidavits from “staff” of the applicants’ attorneys confirming that they
conducted the interviews with the traders. A list of 54 interviewees is provided in which is
stated their names, nationality, status {whether refugee or asylum seeker) and date of
interview. It would, | think, have been a relatively simple matter to attach confirmatory
affidavits from them. As it is, the deponent does not himself have the facts within his

personal knowledge but says he obtained them from staff of the applicants’ attorneys.

[28]  Where an affidavit sets out facts based on hearsay information, the deponent must

state that the allegations of fact are true and correct to the best of his or her information,

12



knowledge and belief and state the basis of the knowledge or belief". However, it does not
follow that the Court is obliged to accept such hearsay evidence, even if the source and
grounds for the belief are furnished®, | accept that the application was initially launched on
~an urgent basis but as | said, it was not proceeded.vlvi.’t.h.' andthe matter came.before me'in:
tﬁ'é nom;\ai (thé;ghrexpe@.dited) manner. Suppiementary'f_oun;i;wé arffida.\;i.ts‘couid ha__\fe_ Beéh

filed.

[29] - The-deponent to the SAPS's answering affidavit deriies the allegations by the
applicants regarding discriminatory enforcement of the law. The applicants submit that the
deni_als are bald and far-fetched. | am not persuaded by that s_ub_r_nission. The SAPS says it
was meré!_y doing what it is mandated to do in terms of section.ZOS(fs_")‘“of‘the Con‘stit.ution,
- ie. "o prevent, cpmbat _am_i_,-:.Enyest’igﬁ’_ge_ﬁcrime; to maintain pubEscorder to .érrq"téc_t_';a-h{;j |

:s;a.curré thé.ir..xﬁa;.‘tji’cé‘n%s o.f the Repubiéc and .th.eEr prop.;e.r;:;,.:-:arn‘-d t; upho!dand eﬂforcethe

»

faw.

[30] The applicants have failed to provide admissible evidence to substantiate the
allegations against the SAPS by supplementing their Founding Affidavit in support of the

relief sought in Part B of the application. In the circumstances prayers 2, 3, 4 and 5 must be

refused.

! Gaip v Tansley NO 1966 {4) SA 555 (C) at 558H; The Master v Slomowitz 1961(1) SA 669 (T) at 6728

% Chaimowitz v Chaimowitz 1960 {4) SA 818 (C) at 819F-G

13



131] | then turn to what is the thrust of this application as it emerged during the hearing

as much time was spent in arguing it, namely, whether asylum seekers and refugees have
the right to seek self-employment and accordingly have the right:

- to apply for new businesses or trading ficences br.'apply to renew them in

terms of sections 8 and 9 of the Lebowa Business and Trading Undertakings

- Act 6 of 1977 {‘the Lebowa Act’ ) or for a licence or its renewal in terms of

section 2{3)(b) of the Businesses Act 71 of 1991 (‘the Businesses Act’); and

- . to apply for and renew written consents to-operate tuck-shops or spaza

shops in terms of the Musina Land Use Scheme of 2010.

"_,__‘_{32] The startmg pom’t in th:s regard is the Constitution which is the supreme law of the

' ?-land The appl;cants dlsavow rehance on sect;on 22 of the Conststut;on They re}y_on |

section 10.

[33] Section 22 provides that “Every citizen has the right to choose their trade,

occupation or profession freely. The practice of a trade, occupation or profession may be

regulated by law.”

[34] Section 10 provides “Everyone has inherent dignity and the right to have their

dignity respected and protected.”

14



[35] Counsel for the applicants submitted that depriving a vulnerable group such as
asylum seekers and refugees the right to trade in circumstances where they are unable to

get employment fundamentally affects their inherent dignity as they would be left destitute.

it is no doubt an important consideration and, with respect, F fully align myself with what' -

was said in the Constitutional Court case of Union of Refugee Women v Director: Security

industry Authority’. There Kondile AJ stated:

“[28] Refugees are unquestionably a vulnerable group in our society and their
plight ;aHs__f__or cqmpassion. As pointed out by the applicants, the fact that
persons such as the applicants are refugees is normally due to events over
which they have no control. They have been forc_ed to fiee. their homesasa
result of persecution, human rights vioiétions aﬁd c’ohﬂict-.‘.. Very often t.he\,.f.,.

or those close to them, have been victims of violence on the basis of very

. personal attributes such as ethnicity or religion. ‘Added to these experiences =

is the further trauma associated with displacement to a foreign country.

[30]  In South Africa, the reception afforded to refugees has particular significance
in the light of our history. It is worth mentioning that Hathaway lists
apartheid as one of the “causes of flight” which have resulted in the large
numbers of refugees in Africa. During the liberation struggle many of those
who now find themselves among our country’s leaders were refugees

themselves, forced to seek protection from neighbouring States and abroad.”

[311 .. empathise with vulnerable groups that are among us.”

* 2007(4} SA 395 CC at 407 D-F
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[36]

The majority in Union of Refugee Women went on to hold that:

“[46] in answering that question, [of the rights of foreigners] the folloWiRg TAEEOTS

"have to be taken into account:

{a) Under the Constitution a foreigner who is inside this country is entitled to

all the fundamental rights entrenched in the Bill of Rights except those

expressty limited to South African citizens.

(b} The Constitution -distinguishes between citizens and others as it confines

(c)

confinement of the ri'gh_t of occupationai choi

the protection of the right to choose a vocation to citizens.

In the final Certification case this Court rejected the argument that the

to citizens failed to

,comply' with. the requirements that the Constitution. accord this .

“universally accepted fundamental right” to everyone. It held that the
right of occupational choice could not be considered a universally
accepted fundamental right. It also held that the European Convention
for the Protection of Human Rights and Fundamental Freedoms embodies
no such right to occupational choice nor does the International Covenant
on Civil and Political Rights. The distinction between citizens and
foreigners is recognised in the United States of America and also in
Canada. There are other acknowledged and exemplary constitutional
demacracies such as India, ireland, ltaly and Germany where the right to

occupational choice is extended to citizens or is not guaranteed at all.

16



(d) In Watchenuka, [infra] Nugent JA held that it is acceptable in
international law that every sovereign nation has the power 1o admit

foreigners only in such cases and under such conditions as it may see fit

to prescribe and held that it is for that reason that the right to choosea

trade or occupatioh or profession is restricted to citizens by s 22 of the

Bill of Rights.

[47] Sectiqh' 27(f) of the Refugees Act provides that “[a] refugee is entitled to seek
employment”. Section 23{1}(a) of the Security Act limits the refugees’ right

to choose employment only to the extent that they may not work in the
private security industry. It in no way prevents them from seeking

employment in other industries

(371 As a direct result of Minister of Home Affairs & thé'l;s' v 'Wafchénﬁkd & Another”,
asylum seeker permits issued in terms of section 22 of the Refugees Act, in general do not
contain a prohibition on the taking up of employment {to work) and study whilst the asylum
seeker sojourns in the Republic. Counsel for the applicants argued that in a number of
instances permits were issued by the Standing Committee for Refugee Affairs without any
conditions or restrictions on conducting a trade or business. Hence, so the argument went,
refugees and asylum seekers could lawfully conduct a business or trade. This submission
overlooks a fundamental point. Section 22(1} of the Refugees Act (supra) provides that any

conditions imposed must not be in conflict with the Constitution. By parity of reasoning a

#2004 (&) 5A 326 (SCA)
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failure to impose conditions cannot mean that refugees and asylum seekers can conduct

business or trade if it wouid be in conflict with the Constitution.

[38] The applicants, as | said, rely on section 10 of the Constitution. However, even
though the.y foreswore reliance on section 22, itis {as in Union of Refugee Womehs) reiev;nt
to the issu.e of the applicants’ dignity being affected. The Constitutionall Court has held in a
number of cases that the righfs.pmtected in Chapter 2 are rln;}rt;a‘liy re.ir.\forcing and must be
interp;eted in that way. How does one then deal with:s 9 and s 227 Are they mutually
reinforcing.in circumstarnuces where non-citizens are restricted from carrying on - as in this

case —a trade?

{39] - Cume&De Waafsayﬁ Section 22 'i's oneof a feW'pm‘visib‘nS“in the1996 Bill of Rj‘ights‘“‘ nm e

that expressly restricts the class of riéht—hoiders to South Africaﬁ citizens.. E6 a footno.te the
learned authors say: “In the Second Certification case, the Constitutional Court considered
the argument that the confinement of the right to citizens failed to comply with the
requirements that the Constitution accord this ‘universally accepted fundamental right” (the
language of CPll} to everyone. The argument was rejected. The right of occupational
choice could not be considered a universally accepted fundamental right (interpreted as
those rights that have gained a wide measure of international acceptance as fundamental

human rights). Moreover, other acknowledged and exemplary constitutional democracies

: para [51]

& |an Curvie & Johan de Waal: The Bifl of Rights Handbook, 6" ed. p463
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that do recognise the right (notably India, Ireland, italy and Germany) extend it to citizens
only. Certification of the Amended Text of the Constitution of the Republic of South Africa

19967

[40] The reliance on s 10 to the exclusion of s 22 in effect means that the appiicants.are
relyingon a ge'nerai right to dignity. in accordance with the principle c;-flsuubsidiargf, nof-;;ns of
greater specificity should be applied to the resolution of disputes before resorting to norms
of greater abstraction. In the case of the right to dignity, this translates into a rule that
specific rights giving effect to a particular aspect or application of the general right to dignity

should be invoked in preference to a reliance on the general rightg.

ST Sedtion 37 dedls spedifically with the ight to trade: “As | Said, a restiiction on the

right to trade limiting it to citizens has been internationally recognised and in South Africa

by the Supreme Court of Appeal and the Constitutional Court.

[42] Former Chief lustice Chaskalson referred to the social and economic rights
entrenched in the Constitution and said these rights are rooted in respect for human
dignity. He went on the say, “.. how can there be dignity in a life lived without access to
housing, health care, food, water or in the case of persons unable to support themselves,

without appropriate assistance? But social and economic policies are pre-eminently policy

71997{2) SA 97 {CC) [17] - [21)

% currie & De Waal 253
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matters that are the concern of government. In formulating such policies the government
has to consider not only the rights of individuals to live with dignity, but also the general
interests of the community concerning the application of resources. Individualised justice

may have to give way here to the general interests ofthe community®”

[43] It was submitted that refugees and asylum seekers find it difficult if not impossibie to -
find jobs. This is a problem faced not only by refugees and asylum seekers. it can safely be

said that millions of South Africans face a similar situation.

[44] In Watchenuka the issue was one of employment {in the security industry) whereas
in casu a right to trade is under consideration. There is no express timitation on a right to

employment. Applicants’ counsel referred to what was said in Watchenuka™ that

~ e iedeprivationof- the freedom to-work assumes” a differe nt-dirrension when itz

threatens positively to degrade rather than merely inhibit the realisation of the

potential for self-fulfilment.”

| was urged to look at the deprivation of the right to trade in a similar manner.

[45] | am unable, with all the interpretational skills at my disposal, to give such a

generous interpretation to section 10 of the Constitution as to allow the restriction in

® A Chaskalson ‘Human Dignity as a Foundational Vaiue of our Constitutional Order’ {2000} 16 SAJHR 1583, 204.

o para [33]
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section 22 to be disregarded. It shouid also be borne in mind, as was stated in

Watchenuka™:

~_“But the protection even of human dignity - thatmcst .fgn.d.’amental of constitutional

_values - is not absolute and s 36 of the Bill of Rights recognises that it may be limited
ih:appi‘opriate circumstances.. it may be iiﬁited where tif\ex _i.irr;]itat;lkonn' is of generai
application and is reasonable and justifiable in az.w. open and demoﬁratic society
based on human dignity, equality and freedom taking into account all relevant

factors.”

{46] The applicants have sought identical relief for both asylum seekers and refugees.

This approach overlooks the fact that an applicant for asylum has none of the rights of:

he right to apply for parmanent residence; ™

- the right to apply for a South African travel document;

- the right to seek employment;

- the right to receive basic health care; and

- the right to primary education;

until he or she is recognised as a refugee.

Y para [28]
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[47] In my view, the issues raised by the applicant fall within the executive sphere of
government, that is, it is a policy matter to be dealt with by government as “social and
economic policies are pre-eminently policy matters that are the concern of government” —

as was stated by Choskalson CJ (supra).

[48] There remains the iss.ue of costs. | mentioned the inco:nsistent manner in which the
issﬁe of trading rigﬁts has been dealt with by the vérious réspondents. The applicants’
attorneys had sought clarification from the Standing Committee in this regardlz. Reference
is made to the police action in Limpopo shutting down businesses operated by ‘foreign

traders’. However, curiously, the applicants’ attorneys then say -

‘[Wle wish to estabiish whether the Standing Committee has imposed any conditions

.. relati in the Republic under-which.an asylum seeker permit may_ .

0 ‘study or work’

" beissued.” (’hw éﬁ;phaéié)

instead of referring to trading or business conducted by the asylum seekers and refugees.

[49] Inreply a Mr KariSlothneilsen of the Department of Home Affairs says in an e-mail”

'SCRA [Standing Committee for Refugee Affairs] has not imposed any conditions
relating to asylum seekers conducting business as our understanding is that to

conduct a business the refevant Municipa! Ordinances and Provincial and National

12| arter dated 1 March 2013 - Annexure “FA28” to the founding affidavit,

3 hated 8 March 2012 — Annexure “FA30” to the founding affidavit.
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Laws have to be complied with, irrespective whether one is a South African national

or not.

SCRA can only impose conditions relating to work and study, in terms of the

Refugees Act, and not conducting a business.’

The Departmen; of Home Affaifs Was somewhat ambivalent in it's reéponse. it did not .state
that refugees ahd asylum seekers may not trade or conduct businéssﬂl'éls. Ledet similarly said
it did grant licences 1o trade in deserving cases, The SAPS in"some instances acted on the
“basis that refugees and asylum seekers could not do so. In those circumstances | am of the

view that each party should bear its own costs.

i49] | make the following order:

- 1. - The application is dismissed.

Eachpa y is to bear its own costs |
“application. '

N. RANCHOD
JUDGE OF THE HIGH COURT

Parties:
Counsel for the Applicants: Adv K Hofmeyr
Adv N Ferreira
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Adv D Watson (pupil)
Attorneys for the Applicant: Lawyers for Human Rights
Counsel for 1% Respondent: Adv ZZ Matebese
" Counsel for 2%, 6" and 7° Reslponc”i.é1..’1.;.:;’;‘.»\{(5:\/”“] EH:S ______
.Counsel for 3™ Respondent Adv G B‘o‘fﬂatos sSC

Attorneys for Respondents: The State Attorney
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